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Purpose: 

The Washington State Department of Transportation (WSDOT) has been working with the Governor’s 
Business Diversity Subcabinet to increase opportunities for Minority-, Women-, and Veteran-owned 
businesses, and small businesses.   

WSDOT encourages the following economic inclusion goals for participation of the following groups on 
solely state funded projects: 

• Minority Business Enterprises 10% 
• Women Business Enterprises 6% 
• Veteran Businesses 5% 
• Small Businesses 5% 

WSDOT implemented a voluntary M/S/V/WBE Program in February 2016 while awaiting a formal 
opinion from the Attorney General’s Office (AGO) regarding whether it is legally permissible for a state 
agency to establish enforceable race-conscious and gender-conscious contract goals.  Supporting 
documentation takes the form of a disparity study that shows socially and economically disadvantaged 
groups are experiencing the effects of discrimination in markets relevant to public contracting.  The 
supporting laws are; the Equal Protection Clauses of the U.S. and Washington Constitution, Title IV of 
the federal Civil Rights Act, as well as Washington’s laws against discrimination, including Revised Code 
of Washington (RCW) 49.60.400 (otherwise known as I-200).  

WSDOT’s 2012 DBE Program Disparity Study (final report published May 17, 2013) was created due to 
requirements set forth in, 49 CFR 26. The aforementioned regulation describes requirements of the 
USDOT’s Disadvantaged Business Enterprise (DBE) Program. The WSDOT 2012 DBE Program Disparity 
Study analyzed both quantitative and qualitative data for solely state funded projects, and projects that 
included some portion of federal funding considering both quantitative and qualitative data. The study 
employed a statistical methodology known as a disparity index, which provided evidentiary support for 
establishment of DBE goals.  

Proposal: 

WSDOT proposes to have a fixed small business enforceable contract goal on all solely state funded 
projects.  Small businesses, Mini-businesses and Micro-businesses as defined in RCW 39.26.010 and 
Veteran businesses as defined in RCW 43.60A.010 would meet the criteria for counting toward the goal.  
Meeting the diverse business goal may be accomplished by using any combination of qualified 
contractors (i.e., minority, small including mini and micro, veteran or women). 

Prime contractors would receive a multiplied credit for utilizing small businesses that fall into certain 
categories.  The multiplied credit aims to encourage the use of certain categories which will increase the 
size and diversity of the pool of contractors and subcontractors working with WSDOT. The categories 
and respective incentive/multipliers are as follows: 
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• Category A 
Small, Mini-, Micro- and Veteran businesses that have not worked with WSDOT previously will 
be credited at five times the actual dollars paid. For example, if a firm in this category worked on 
a project and was paid $20,000 the prime contractor would receive ($20,000 X 5) = $100,000 
credit toward the contract goal.   

• Category B 
A Micro-business not qualifying for credit as defined in category A will be credited at four times 
the actual dollars paid. For example, if a firm in this category worked on a project and was paid 
$20,000 the prime contractor would receive ($20,000 X 4) = $80,000 credit toward the contract 
goal.   

• Category C 
A Mini-business not eligible for credit as defined in category A or B will be credited at three 
times the actual dollars paid. For example, if a firm in this category worked on a project and was 
paid $20,000 the prime contractor would receive ($20,000 X 3) = $60,000 credit toward the 
contract goal.   

• Category D 
Small and Veteran businesses that are not eligible for a credit as defined in categories A, B or C 
will be credited at one times the actual dollars paid. For example, if a firm in this category 
worked on a project and was paid $20,000 the prime contractor would receive ($20,000 X 1) = 
$20,000 credit toward the contract goal.   

The intent of the multiplier is to encourage prime contractors to utilize subcontractors that are new to 
WSDOT work and level the benefit of using smaller businesses to be more on par with using the larger 
businesses.  The WSDOT will measure programmatic accomplishments by reviewing total dollars paid 
and the increase in number and diversity of contractors that benefit under the program. 

The small business enforceable goals program will be a condition of award for the contract. Prior to 
award of a contract the contractor shall submit a Small and Veteran’s Business Inclusion Plan. The plan 
must demonstrate specifically how the contractor will meet the goal.  As part of the plan a Good Faith 
Effort (GFE) may be submitted in lieu of participation in the event the contractor believes they are 
unable to meet the contract goal in whole or part. The contractor shall not be awarded the project until 
the plan is approved or a GFE is demonstrated.   

Upon completion of the project the Contractor’s attainment and/or efforts to attain the goal (GFE) will 
be judged and reflected in the Prime Contractor Performance Report.  Failure to meet the goal or 
provide an acceptable GFE may lead to sanctions including suspension of a Contractor’s prequalification.    

Under the new Program, Commercially Useful Function (CUF) will only apply to small and veteran owned 
businesses in Category D, all other contractors will not be subject to CUF restrictions.  The intent of this 
relaxation of the CUF requirement is to allow companies with little or no WSDOT experience the 
opportunity to operate in a protégé-mentor capacity with the prime contractor.  If CUF requirements 
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apply, the application of CUF would be similar to the requirement of the federal DBE program, 49 CFR 
26.55. 

Administering a program as proposed requires administrative efforts including outreach, mentoring, 
training and reporting. Normally these costs are included as part of a contractor’s overhead and 
distributed throughout their pricing.  WSDOT intends to link payment to results specifying a payment of 
an additional 5% of the actual dollars paid and credited toward meeting the goal for overhead 
reimbursement.  The overhead reimbursement will only be available on construction projects.  The 
overhead reimbursement would be calculated based on dollars paid ignoring the aforementioned 
multipliers and will be capped not to exceed $100,000 in any one calendar year.  No overhead 
reimbursement payment will be made unless and when the contractor achieves the goal.  Additional 
payment will be paid for any participation over and above the goal within the aforementioned 
restrictions.   

Example 1:  

1. A contract has a goal of $250,000 which is achieved on a contract completed within one 
calendar year.   

2. The contractor achieves the goal by subcontracting and paying for $50,000 of work to small 
businesses that qualify under Category A.   

3. The goal attainment is calculated as ($50,000 paid) X (5 multiplier) = $250,000. 
4. The overhead reimbursement payment is calculated as ($50,000 paid) X 5% = $2,500. 
5. The payment is under the $100,000 per year cap. 
6. The total goal is attained allowing release of the $2,500 overhead (OH) payment. 

Example 2:  

1. A contract has a goal of $300,000 which is achieved on a contract completed within three 
calendar years.   

2. The contractor achieves the goal by subcontracting $300,000 of work to small businesses that 
qualify under Category D.   

3. The goal attainment is calculated as ($300,000 paid X 1 multiplier) = $300,000. 
4. The overhead reimbursement payment is calculated as; 

a. Calendar year one 
i. $150,000 is achieved for a total to date of (50% of the goal). 

ii. No overhead is paid because total goal is not accomplished. 
b. Calendar year two 

i. $50,000 (of the goal) is achieved for a total to date of $200,000 (66% of the 
goal). 

ii. No overhead is paid because total goal is not accomplished. 
c. Calendar year three, 3 monthly payments are made in the 3rd year 

i. $100,000 (of the goal) is achieved for a total to date of $300,000 (100% of the 
goal). 
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ii. The overhead reimbursement payment is calculated as $300,000 X 5% = 
$15,000. 

iii. The goal is achieved allowing release of the $15,000 OH payment. 
d. Any additional payments would warrant additional OH payment at a rate of 5%. 

Meeting the contract goal is based on the dollars paid times the multipliers and therefore has no direct 
bearing on WSDOT’s overall goal achievements.  WSDOT attainment is calculated based on all paid and 
reported dollars that qualify under the program. 

Definitions:  

Per RCW 39.26.010(22): "Small business" means an in-state business, including a sole proprietorship, 
corporation, partnership, or other legal entity, that: (a) Certifies, under penalty of perjury, that it is 
owned and operated independently from all other businesses and has either: (i) Fifty or fewer 
employees; or (ii) A gross revenue of less than seven million dollars annually as reported on its federal 
income tax return or its return filed with the department of revenue over the previous three 
consecutive years; or (b) Is certified with the office of women and minority business enterprises under 
chapter 39.19 RCW.  

Per RCW 39.26.010(17): "Minibusiness" means any business entity, including a sole proprietorship, 
corporation, partnership, or other legal entity, that: (a) Is owned and operated independently from all 
other businesses; and (b) has a gross revenue of less than three million dollars, but one million dollars or 
more annually as reported on its federal tax return or on its return filed with the department of 
revenue.  

Per RCW 39.26.010(16): "Microbusiness" means any business entity, including a sole proprietorship, 
corporation, partnership, or other legal entity, that: (a) Is owned and operated independently from all 
other businesses; and (b) has a gross revenue of less than one million dollars annually as reported on its 
federal tax return or on its return filed with the department of revenue.  

(7) "Veteran-owned business" means a business that is certified by the department [of Veteran’s Affairs] 
to be at least fifty-one percent owned and controlled by: (a) A veteran as defined in RCW 41.04.007; or 
(b) An active or reserve member in any branch of the armed forces of the United States, including the 
national guard, coast guard, and armed forces reserves. 

http://app.leg.wa.gov/RCW/default.aspx?cite=39.19

